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LABOUR & E. S. I. DEPARTMENT 


NOTIFICATION 


The 26th November 2013 


No. 13360—1i/ 1 (J)-29 /2007 -LESI. — In pursuance of Section 17 of the IndustrialDisputes Act, 
1947 ( 14 of 1947), the Award , dated the 24th August 2013 in IndustrialDispute Case No. 06/2008 of 
the Presiding Officer,Labour Court, Jeypore , Dist Koraputto whom the industrial dispute between 
the Managementof M /s Auro Filling Station , N. H.-5 Bypass Road , Berhampur, Dist. Ganjam and its 
Workman Shri Bama Prasanna Rath was referred to for adjudication is hereby published as in the 
Schedule below : 


SCHEDULE 


IN THE COURT OF THE PRESIDING OFFICER . 


LABOUR COURT, JEYPORE , KORAPUT 


INDUSTRIAL DISPUTE CASE No. 6 OF 2008 


Dated the 24th August, 2013 


Present: 


Shri D. C.Mishra , O. S. J. S. (Jr. Branch ) 
Presiding Officer, Labour Court, Jeypore , 


Dist. Koraput. 


Between : 


First Party - Management 


The Management of 
M /s Auro Filling Station , 
N.H.-5 , Bypass Road , 
Berhampur, At/P.O . Berhampur, 
Dist. Ganjam . 
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Vrs. 


Its Workman 


Shri Bama Prasanna Rath , 

Second Party — Workman 
Ex-Manager, C /o P. C.Nayak (Rtd .), 
E. E. Electrical,Main Road , Housing 
Board Colony, Ambapua, Berhampur- 10 , 

At/P.O . Berhampur, Dist. Ganjam . 
Under Section : - 10 & 12 of the Industrial Disputes Act, 1947 


Appearances : 


Shri K. C.Mishra , Advocate , 


For the Management 


Berhampur. 


Self 


For the Workman 


Date ofArgument 


6-8-2013 


Date of Award 


24-8-2013 


AWARD 


The matter arises out of a reference made by the State Government in their Labour & 
Employment Department Odisha, Bhubaneswar under Section 12 (5 ), read with Section 10 ( 1 ) of 
the I. D.Act, 1947 , Vide Memo. No. 4567 (5 ) L. E., dated the 16th April 2008 for adjudication of the 
following dispute ? 


Schedule 


"Whether the termination of Services of Shri B. P. Rath by the management of M / s Auro Filling 
Station , N.H.-5 , Bypass Road , Berhampurw.e.f. 22nd September 2005 is legal and /or justified ? If 
not, what relief Shri Rath is entitled to ? " 


2. The workman s case runs thus :—That, the workman Shri Bama Prasanna Rath was serving 
as a Manager under the Management in monthly salary of Rs . 1500 only with effect from 20th 
March 2002 but without any reason or without complying the mandatory provisions of Sec.25 -F of 
the I. D. Act, he was removed from service by the management w.e.f. the 22nd September 2005 . 
According to the workman , though he was designated as a Manager buthe was doing verious 
works as per direction of theManagement for which he was an workman under the Management. 
Since the workman has been removed from service , he approached the labour authorities for 
relief and the A.L. O., Ganjam , Berhampur tried for conciliation but ultimately he submitted failure 
report to the Government. The Governmenthas referred this case for adjudication . 


3. The Managementhas contested the case by filling W. S. denying all the claims and allegations 
made by the workman.According to the Management, the workman was never appointed by the 
management and there was no employer and employee relationship between them . In the above 
premises, theManagement has prayed for dismissal of the case . 
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4. The reference is as follows : 


(i) "Whether the termination of Services of Shri B. P. Rath by the management of M /s 

Auro Filling Station N. H.-5 , Bypass Road , Berhampur W. e . f. the 22nd September 

2005 is legal and / or justified ? 
( ii) If not, what relief Shri Rath is entitled to ? " 

5. In order to substantiate the case , the workman Shri Bama Prasanna Rath has examined 
himself as workman Witness No. 1 . 


Documents marked Exts . 1 to 7 have been proved from workman side. Exts..1,2,3,4 & 5 are 
Attendance Sheets of the Managementfor the dated the 30th January 2005 , 31st January 2005 ,6th 
January 2005 , 29th January 2005 & 28th January 2005 respectively. Exts. 6 and 6/1 are the postal 
covers issuedby the D.L. O. Koraputand Berhampur respectively and addressed to the workman . 
Ext. 7 is the affidavit dated the 25th September 2006 sworn by 17 deponent claiming them to be the 
workman under the Management. 

6. In support of its plea , the Managementhas examined two (2 ) witnesses in all.M.W.No. 1 
Shri T. Balaji Shroff, is the proprietor of the Management and M.W. No. 2 Shri Prabin Kumar Padhy 
had taken the Polution Control Centre in lease from the Management. 

Documents marked Exts . A & B have been proved from management side . The copy of the 
Muster Roll (29 sheets ) for the period from Feb.2002 to Nov. 2004 is marked Ext. A and the copy of 
the paymentregister (50 sheets ) from January 2002 to 31st January 2006 by the Management is 
marked Ext. B. 


7. In a reference case , first it should be decided , whether theManagement is an Industry or 
not. In the decision reported in : 

" Director, Food & Supplies , Punjab Vrs. Gurmit Singh : LLJII 2007 P. 813" it has been 
held that: - " Award on reference cannotbe sustained in the absence of adjudication of 

jurisdictional factor. Viz appellant is industry or not " : 
Thematerials and evidence available in record reveal that the Managementwas carrying on 
with business of purchasing and selling petrol and tyres (systamatic activity) by the Co -operation 
between him and the employees (workmen ) by investing capital for gain purpose with a view to 
satisfy human wants or wishes . Thus, the essential ingredients stipulated in the I. D. Act to say the 
Management an Industry are fullfilled . Indisputedly, themanagement is an industry . 

Now the main question arises whether the workman was employed by the management or 
not and whether there was employer- employee relationship between them or not. To prove this 
fact, theManagement and the workman has relied on both oraland documentary evidence .According 
to the W.W.No. 1, he was employeed by the Management as a Manager from the 20th March 2002 
at the rate of Rs. 15,00 permonth and continued in service till the 21st September 2005 and during 
his service period ,he was looking after thematters ofpolution and issuing certificates for polution 
testing as well as selling of tyres and tubes and receiving money for the management. The 
Management Witness Nos . 1 & 2 have strongly disputed the above evidence of M. W. No. 1 . 
Admittedly the workman witness (workman ) could not produce any appointment order or 
documentary evidence to show that,he was actually appointed by the Management. The workman 
claims that on Exts . 1 to 5i.e., the Attendance Papers , his signature as well as the Signature of the 
Proprietor and other co -workers are available for which inference should be drawn that he was 


4 


serving under the Management. To support the above contention of the workman , he has also 
relied on Ext. 7 which has been executed by 17 Co -worker. When the signatures of the other 
workmen available on Exts . 1 to 5 and the signatures of the executants of Ext. 7 are verified , it is 
seen that, those signatures are not tallying with each other. Also it is found that, some common 
signatures like PrushibiRaj, Jaya Chandra and others available in Exts . 1 to 5 are not equal. In the 
cross - examination , the M.W. No. 1 has explained that the signature marked X on Ext. 1 is not 
his signature . The workman could not prove that the signature marked X on Ext. 1 is the signature 
of the proprietor of the Management. Further the signature (marked X on Ext. 1) is also available on 
Exts . 2,3,4 , & 5 but all the signatures are not equal. Therefore , strong reliance cannotbe placed on 
Exts . 1,2,3,4 , & 5. Exts . 6 and 6/1 do not prove that the workman was employed by themanagement. 
The contents ofExt. 7 cannotbe accepted as because non of the executants has been examined 
as a witness . The management Witness No. 1 has explained in the cross -examination that his 
signature available on the pollution under control certificate and the stickers are rubber stamp 
signature . Therefore it can notbe definately said that the Managementhas put his real signatures 
on those two (2 )papers. Hence the pollution under control certificate and the stickers (Marked Y for 
identification ) are not helpfull to the workman . In the other hand , the Management has proved 
Exts. A & B which are the copies of the Muster Roll for the period from February 2002 to November 
2004 and the copies of payment register for the period from January 2002 to 31st January 2006 and 
those documents do not contain the signatures of the workman . The workman has not disputed 
Exts . A & B. 

The workman has not examined any other witness to corroborate his evidence . Admittedly, he 
has retired from O. F. D. C. Service as a Divisional Manager and he has taken Advocates licence . 
In such circumstances , the plea of the workman thathe was employed by themanagement for Rs. 
1500 per month is not believable and cannot be accepted . 

From the foregoing discussions it is found that the workman could not prove by any cogent or 
documentary evidence , thathe was employed by the Management and that he was continuously 
worked for 240 days under the first party Management. In the decision reported in "Nilgiri 
Co -op .Mkt. Society Ltd. , Vrs. State of Tamil Nadu and Ors . 2004 LLR 351". Ithas been held that : 

" The burden of proof for existence of relationship of 
employer and employee lies upon the person who sets 
of a plea of its existence " . 

Since there was no employer and employee 
relationship between the Management and the 
workman , the question of termination of Service of 
the workman does not arise and he is not entitled to 
get any relief in this case . Hence order. 

Order 
The reference is answered on contest in favour of the Management and against the workman , 
butwithout costs . Since the workman failed to prove that he was an employee under the Management, 
he is not entitled to get any relief in this case . 
Dictated and Corrected by me 


D. C.MISHRA 

24-8-2013 
Presiding Officer 
Labour Court, 

Jeypore 


D. C.MISHRA 

24-8-2013 
Presiding Officer 
Labour Court , 

Jeypore 


By order of the Governor 

J.DALANAYAK 

Under- Secretary to Government 
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